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Mayor Tom Batesand
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BerkeleyCA 94704

Re: LandmarksPreservatioOrdinance
DearMayor BatesandMembersof the City Council:

Onbehalfof the Berkeley ArchitecturalHeritageAssociation] havepreviouslywritten
to the Councilwith seriousconcernsaboutproposedchangedo the LandmarksPreservation
Ordinancethatreduceprotectiongo the CityOsistoricalresourcesindrequirestudyin an
EnvironmentallmpactReport.l incorporatemy prior lettersto you onthisissueby reference.

While BAHA continuedo believethatthe currentLPO workswell andneedso
overhaul this office hasbeenfollowing the ongoing draftsandredraftsof thenewLPO and
acknowledgesnanyimprovementdo returnto the protectionsof the currentLPO. However,
working from the latestavailable[June5™ MayorOsiraft of thenewLPO, it is apparenthat
very significantproblemsremaindueto substantiathangedo the currentLPO thathave
potentiallysignificantenvironmentalmpacts.Theseproblemsareexplainedbelow alongwith
solutionsthatBAHA requestde considerecandadopted:

Permit Streamlining Act. ThecurrentLPO already complies with boththe Permit
Streanlining Act andthe CaliforniaEnvironmentaQuality Act deadlinedor determiningthat
adevelopmenapplicationis complete determiningthe appropriatdevel of CEQA review, and
actingontheapplication.lt is truly puzzlingwhy the spectreof the PSA continuego be
claimedasthereasorto putanunnecessargnoratoriumon the CityOsability to consider
protectiongo propertiesvhosehistoric significancemay not yet berecognizedsia landmark,
historicdistrict, or structureof meritdesignatns.

CitiesthroughoutCaliforniacomplywith the PSAwithout draconiarnrestrictionson
their ability to designatéistoricresourcesOne thing strikingly missingfrom the analysis
providedto you by City staffis thatwhile PSAapprovaltimelinesareto berespectedCEQA
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documentsnustbe completedhefore PSAtimelinesaretriggered.(Eller Media Co. v. City of
Los Angeles (2001)87 Cal App.4™ 1217,122Q) Your currentstaff reportnotestimelinesfor
actionsOfromthe datethe applicationis compkteQuithoutexplainingthatan applicationis not
ripe for approvaluntil CEQA documentatioiN anexemptionnegativedeclarationpr EIR N
Is concludedFurther,while the City mustinitially determinewhatlevel of environmental
reviewis appropriatevithin 30 daysof a projectapplicationbeingOcomplete@he CEQA
processs dynamicandmaywell uncoverinformationthatleadsthe City to changats
determinatiorof the appropriatdevel of environmentafteview. Theadequacyf CEQA
reviewmay be challengediup until thetime thatthe projectis ultimatelyapproved(Puh
Resource€oder 21177) This is anessentiapoint missingfrom your staffOsnalysis.

Sincel appreciateéhatadisputein interpretatiorof the PSAbetweerthis office and
your own staff and attorneysmay createsomeconfusion,] amattaching® pagesrom anew
2006publicationfrom the California StateBarO€ontinuingEducationof the Bar (CEB) seres
entitled California Land Use Practice, PermitStreamliningAct (PSAOwhich explainsthe
interactionbetweerthe PSAtimelinesand CEQA, andthe Odeemedpproved@rocedures
applicableto PSAviolations.l amnotanauthor of this new publication;l just happenedo
receiveit in themail afew daysagoandit ocaurredto methatthird-party analysiscouldbe
helpful to the Councilin sortingout theseissues. Onetelling sentencérom the newtreatise
declaresQe timelines for approval or denial of a development project under the PSA do not
begin to run until the CEQA documentation for the project has been prepared . . . The CEQA
process thus serves to trigger the ultimate PSA deadlines.O(Id. atw 15.26, page673,attached.

Here,the proposechew LPO needlesslyocuseson PSAissuesn amanneithat
overshadowsinddefeatghe very goalsof its landmarkgprogram.Thereis simply no reasorto
doso.If in somecircumstancea projectapplicantmay believethatthe PSAhasbeenviolated,
andthinksthata projectshouldbe automaticdly deemedapprovedihe City mustconducta
hearingon the projectapproval.(GovernmenCoder 65956(b)) The applicanthastheright to
providehis own public noticeof hearing,includinginformationaboutthe projectanda
statementhatthe projectwill bedeemedappovedif the City hasnotactedwithin an
additional60 days.Adjacentlandownersandconcernedgartiesmusthavenoticeandan
opportunityto be heardbeforea projectcanbe deemedapprovedgevenaccordingto caselaw
pre-datingcurrentstatutorylanguage(Orsi v. City Council of Salinas (1990)219 Cal App.3d
1576,1584,n.5 andSelinger v. City Council (1989)216 Cal App.3d 259,272) All of this
informationis confirmedin the attachedCEB articleonthe PSA.

Finally, opponent®f any demolitionpermitthat might be deemedapprovedoy
operaton of the PSAmusthavearight to appeal the permitapprovalto the City Counciljust
astheywouldif it hadbeenapprovedoy the Commission(GovernmentCoder 65922;Ciani
v. San Diego Trust and Savings Bank (1991)233 Cal App.3d 1604) Again, thisinformationis
in theattachedCEB atrticle.

ThenewRequestor Determinatiorprocesgemainsobjectionabléo BAHA. The
reasonsvhy havebeenexpressedhy manyof BerkeleyOsitizens(including Neal Blumenfed
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in the attachedp-ed piecein todayO®uaily Planef) andspringfrom the factthatthe clear
purpose of the developer-driven RFD process is to declare resources NOT to be historic, to
facilitate demolitions. Surelythatis notanappopriatepurposdor a LandmarksPreservation
Ordinance And evenif the Councildecidego allow a projectapplicantto seekanup-front
determinatiorby the Commissiorasto whethera projectsite containsan historicresourcejt
cannotjustify denyingthe future ability of the public or the Commissiorto bring forth new
informationthatmay showthatthe original deerminationshouldbe altered"

Importantly,while the mereidentificationof an historicresourcas normallynota
CEQA Oproject@inceit hasno potentiallysignificant environmentalmpacts the new LPOOs
proposedorovisionof a 2-year+ freezeon initiation or designatiorof propertiedollowing a
completeddeterminationdoes trigger CEQA review. Thatis becausdt createghe potentialfor
significantenvironmentalmpactsby arbitrarily denyingany oppatunity for local designation
andthusexemptinga propertyfrom protectionsof the LPO evenif newinformationsurfaces
demonstratindpistoricmerit N duringanextendedime periodwhendemolitionis likely! For
thisreasonthe newLPO ascurrentlydrafted needsEIR reviewand anydecisionsunderthe
newLPO, if theexemptionprovisionremainsin place,would alsobe subjectto CEQA review.
As explainedpvost at pageb, all of thesedecisionanustalsobe appealabldo the City Council.

Thus,the RFD processutlinedin section3.24.127,if adoptedatall, shouldend with
thefirst sentencen sectionD, andtherestshouldbe excised:

D. Any of thetimelinesspecifiedin this sectionmay be extendedat therequesof the

applicant Falureto-actwithinanyofthetimelnessetforthinthis sectionastheymaybe

1 The LPO draft of justafew weeksagoon Jure 15" recognizedheimportanceof
leavingthe procespen in section3.24.130:

G. Exceptassetforth in the precedingparagraphsf this section,if adesignatiorproposal
initiated by petition hasbeendisapprovedy the Commissioror by the City Councilon
appealasmorefully setforth in Section3.24.300 below, no subsequenpetitionfor the
sameproposalmay be submittedor reconsideredor atleasttwo yearsfrom the effective
dateof final actionby the Commissioror by the City Councilonthe original proposal
unless significant new information is presented.
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Underthe RFD processassuminghe abovestrike-outsareadoptedjf apropertyis
foundrot to behistoric, butaninitiation subsguentlyoccurswell into the applicationprocess
N surely,averyunusuakircumstancd\ thatinitiation informationcanbe evaluatedy the
Commesionto seeif it affectsthe adequacyf the prior CEQA analysisandthe applicability
of the LPOOsprotectionsJustasin otherjurisdctionsaroundthe state if alocal designation
processs undertakerwhile adevelopmenprojectis pending,it may or may not provide
relevantevidenceaffectingthe CityOslecisiongegardingthe adequacyf environmental
reviewandmitigationor the applicationof local historicresourceprotectionsTherelevancy
andsignificancewould dependon the circumstances.

Thus,for the City to adopta newLPO thatlimits the ability of the Commissiorandthe
public to initiate historicdesignationsysingthe mandate®f the PSAasanexcusejs
indefensibleThe RFD processs beingrequesed by the developmentommunityto facilitate
demolitions;therecanbe no realquestionabaut that. An RFD procesghatallowsthe
opportunityfor initiation or designatiorto be frozenandthe propertyexemptedrom the LPO
for two years N or more,if adevelopmenaplicationis proceedingN would forcethe City
to ignorenewinformationaboutthe historicimportanceof a threatenedesourcehatit could
otherwiseconsiderin makingdiscretionarydecisions.The City doesnot placeshorttime limits
on public or agencyconsideratiorof otherenvronmentalimpacts(e.g., impactsto traffic,
water,air, biologicalresourcesetc), andit hasno compellingreasorto limit public or
LandmarksPreservatiolCommissioninitiation of historicresources.

If the City now proceedgo adoptthe new LPO with thelengthyexemptionperiodin
place,ascurrentlydrafted,therewill be potentally significantimpactson uniqueCity
resourceshatmight appropriatelyqualify ashistoric,andsoanEIR is requiredby law before
the Councilmay consideradoptionof the newLPO. Seriousconsideratiorshouldbe givento
the strike-outsnotedaboveandotherchangedo the LPO thatmaybeneededor consistency.
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Appeal to City Council. The PublicResource€odemandates thatanydecision
regardingCEQA compliancemustbe appealabléo anelecteddecisionmakindody.In
Berkeley,thatis the City Council. The new LPO generallyprovidesfor anappealof historic
resourceslecisionsdut thenrenderghe appeaimeaninglesd.PO section3.24.300 providesin
section F thatby appealo the City Council,the Councilmay affirm or denya Commission
decisionwith or without furtherhearing,andmay or may notremandthe matterto the
CommissionBUT:

4. If noneof thethreeactionsdescribedabovehasbeentakenby the Councilwithin 30
daysfrom the datethe appealffirst appear®on the Councilagendathenthe decisionof the
Commissiorshallbe deemedaffirmedandtheappealkhallbe deemedienied.

Thereis nojustificationfor a provisionin the CityOsodethatallows anappeato be
Odeemedenied®y the CouncilOilure to take action,andthis provisionviolatesCEQA
unlesssectiond is excisedbecausehe appeals meaninglesd-urther,asnotedearlier,any
determinatiorof non-historic statusunderthe new RFD would alsobe subjectto CEQA
review,andappealabléo the City Council,in light of the 2-year+freezein historic statusthat
couldleadto inappropriatedemolitionsandsignificantenvironmentalmpacts.

*k*

In sum,the PSAdoes not require the RFD processto includefrozenstatusof potentially
historic propertiesexemptingthemfrom LPO protectionsandit is disturbingthatthe PSAis
beingtoutedasanexcuseto adoptthis newLPO in theform currentlyproposedAmendment
to thenew LPO asexplainedabovecanaccomplishwhatthe City hasstatedt wantsto do,
without compromisingeitherPSA obligationsor the CityOsuniqueresourcesOtherwise the
City mustpreparean EIR beforeconsideringadoptionof the LPO becauset haspotertially
significantimpactson historicresourceshatmay not beidentified earlyenoughin the process,
especiallywhenfloods of RFD applicationsarrive afteradoptionof the LPO. A remaining,
still-excellentalternativeis to keepthe currentLPO asis.

Thankyou for your consideration.

Sincerelyyours

SusarBrandtHawley

cc: ZachCowan
California Office of Historic Preservatin



