
 
 
October 27, 2015 
 
Honorable Mayor and City Council 
c/o Mark Numainville, City Clerk  
2180 Milvia Street, 1st floor 
Berkeley, CA 94704 
 
Subject: Appeal from Landmarks Preservation Commission Decision to Approve 
 Structural Alteration Permit for Proposed Project at 2211 Harold Way 
 
Dear Mayor Bates and Members of the Council: 
 
The Berkeley Architectural Heritage Association (BAHA) hereby submits this appeal letter in 
behalf of the more than fifty residents of Berkeley who have signed a petition appealing from 
the decision by the Landmarks Preservation Commission (LPC) to approve a Structural 
Alteration Permit (LMSAP#13-40000002) for the proposed development at 2211 Harold Way. 
The grounds for this appeal are set forth in this letter. 
 
Furthermore, BAHA expresses its support for the separate appeal that Kelly Hammargren et al. 
have filed regarding the Zoning Adjustments Board’s certification of the Environmental Impact 
Report on, and its approval of the Use Permits for, the same proposed development.  
 
Appended to this letter are copies of various letters that BAHA, John English, or Christopher 
Adams previously wrote to City staff, the LPC, or the ZAB regarding the Harold Way project 
and/or EIR. Also appended are the Secretary of the Interior’s Standards for Rehabilitation and a 
valuable National Park Service Preservation Brief titled “New Exterior Additions to Historic 
Buildings: Preservation Concerns.” 
 
Unwarranted Claim of Consistency with the Downtown Area Plan 
 
The project applicant has in effect claimed a supposed right to build something this big on this 
site. But that implicit claim is quite unwarranted. While the Downtown Area Plan (DAP) 
envisions construction of a few new tall buildings, that does not mean such a building would 
necessarily be acceptable on any particular site—especially on a site that, like this one, is 
landmarked. One of the DAP’s most basic aims is to conserve historic resources. 
 
Though the DAP recognizes that in the case of some landmarked properties constructing an 
addition might be appropriate, it requires keeping any such addition’s scale and character 
compatible with the particular historic resource. DAP Policy HD-1.1’s very pertinent action “b” 
states: 
 

When evaluating potential modifications, adaptive reuse or [please note:] intensification of designated 
or sufficiently documented historic resources, in addition to applying the Landmarks Preservation 
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Ordinance, the proposed work must also be evaluated for conformance with the Secretary of the 
Interior’s Standards for the Treatment of Historic Properties with Guidelines for Preserving, 
Rehabilitating, Restoring, and Reconstructing Historic Buildings. Where applicable, the Secretary of 
the Interior’s Standards for the Treatment of Historic Properties with Guidelines for the Treatment of 
Cultural Landscapes, must also be applied. At a minimum, historic façades should be maintained 
and/or rehabilitated and the [please note:] scale and character of additions must be compatible with the 
historic building. 

 
Within the Secretary of the Interior’s Standards for Rehabilitation, especially pertinent standard 
9 says: 
 

New additions, exterior alterations, or related new construction will not destroy historic materials, 
features, and spatial relationships that characterize the property. The new work will be differentiated 
from the old and will be compatible with the [please note:] historic materials, features, size, scale and 
proportion, and massing to protect the integrity of the property and its environment. 

 
Incompatible Scale 
 
Throughout the review process, people commenting on the project have pointed out its 
obviously excessive scale. The Environmental Impact Report has tried to evade this issue by 
calling the project “new construction adjacent to historic resources rather than . . . an addition 
[to a historic resource]” and arguing that the “nearby” Wells Fargo and Great Western 
buildings “are of approximately the same height as the project.” But that argument is quite 
deceptive. In truth the tall and bulky project would be grossly out of scale with the particular 
property upon which it would rise. The entire block bounded by Shattuck Avenue, Kittredge 
Street, Harold Way, and Allston Way is a designated landmark site. And the proposed 
construction would connect directly to and even partly extend beneath the Shattuck Hotel itself. 
 
(Be it noted that deceptive statements in an EIR that intentionally fail to adequately advise the 
decision makers and public regarding environmental impacts constitutes abuse of discretion. 
Berkeley Keep Jets Over the Bay Com. v. Board of Port Cmrs. (2001) 91 Cal.App.4th 1344.) 
 
Some while before the LPC vote, the project’s proposed massing was changed—without 
reducing its total volume—by what documents at the time very misleadingly called a “slight” 
shifting. The north end of the so-called “north shoulder” was pulled farther from Allston Way. 
But the potential bulk removed from there got piled atop the project’s “south shoulder,” which 
thereby became 16 stories high. In combination with the project’s directly adjacent “tower,” this 
created a proposed 16- to 18-story slab of unusually great width that would loom incompatibly 
across Kittredge Street from the Berkeley Public Library. The massing shift also significantly 
increased potential impact on the Shattuck Hotel itself. 
 
Incompatible Façade Design 
 
When a historic building is added to, the addition’s design character is very important. In this 
regard some lessons can be learned from the past. As a “DPR 523” form in the EIR’s Appendix 
D says about architect Walter Ratcliff’s design of the subject property’s 1926 addition, that 
expansion “was designed for compatibility with both the existing hotel building and with the 
Armstrong College (now Dharma Institute) across Harold Way . . . .” 
 
In painful contrast, the hodgepodge design of the current project’s upper (sixth- through 
eighteenth-story) façades has no visual relation to its pertinent immediate surroundings. Instead 
the largely brick-clad proposed “tower” tries to reference the brick-clad Wells Fargo Building—
which is two blocks away. And the glassiness of the façades on the project’s two “shoulders” 
relates to almost nothing within the Downtown Core. 
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Even the badly flawed EIR admits that façade design needs to be made more compatible. For 
this purpose it prescribes several mitigation measures of which this one is especially relevant: 
 

CR-2(c) Glazed Aluminum Window Wall Systems. While the glazed aluminum window wall systems 
proposed for much of the project would clearly differentiate the proposed project from nearby historical 
resources, the design of these wall systems needs to be modified to make them more compatible with 
those resources. The proportion and pattern of void to wall in the wall treatments of the proposed 
project shall be modified to more closely match that exhibited in the Shattuck Hotel, the Public Library, 
the former Elks Lodge and the former Armstrong College building. Potential ways to achieve this 
include replacing the window wall systems with punched curtain wall systems similar to those used 
elsewhere in the project, or breaking up the window wall systems with windowless bays. 

 
If that were done with true sensitivity, it could to some degree help reduce the project’s impact. 
 
Presumptive “Translucent Panels,” and General Concern About Light Pollution 
 
In strange response to the EIR’s Mitigation Measure CR-2(c) about the glassy façades, various 
statements in the staff report’s Attachment 1 and Exhibit B thereof appear to wrongly beg the 
question by implying the design solution would consist of incorporating “translucent panels.” 
Why not opaque panels, or some other remedies?   
 
And that relates to an important and quite unresolved concern that people have expressed 
about “light pollution.” Especially considering that many of the proposed building’s hundreds 
of residents would have lights on at late hours, the project design’s extensive glassiness poses 
important questions about nighttime glare. Yet the EIR ignores the matter, and renderings that 
the applicant has submitted purporting to illustrate nighttime appearance fail to dispel this 
concern. 
 
Impacts on the Campanile Way Vista 
 
Evening glare could especially mar the view from the Campanile steps and Campanile Way 
toward San Francisco Bay, Alcatraz Island, and the Golden Gate. And there is major concern in 
general about the project’s impact on this extremely important historic vista. 
 
Judging the project’s impact should not be dependent on the present situation in which the vista 
is narrowed by adjacent overgrown shrubs and trees: vegetation that may well get substantially 
trimmed (as indeed an alumni group has proposed) or die off. But even assuming that the 
present amount of vegetation remains and even with the project’s proposed “north shoulder” 
now pulled somewhat farther from Allston Way, part of this shoulder would remain quite 
visible from at least the north side of the Campanile steps and Campanile Way. And especially 
because the originally sweeping vista has over the years already been narrowed so much by 
adjoining buildings and vegetation, seeing even just that much of the north shoulder would be 
notably detrimental. 
 
Unresolved Geotechnical Concerns About the Project 
 
Important questions remain about the excavation and other work that the project would include 
beneath part of the Shattuck Hotel. The original “Geotechnical Feasibility Report” issued in 
2013 by ENGO Incorporated is obsolete partly because when it was written the project did not 
include any cinemas and did not envision doing major work in any substantial area below the 
hotel’s main floors. In contrast, the latest plan drawings show that three of the now-proposed 
screening rooms would be created below multiple stories of hotel guest rooms. 
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Subsequent to the project’s revision so as to include cinemas, only cursory engineering analyses 
have been done the latest of which—a September 16, 2015 letter from Tipping Structural 
Engineers—admittedly was based on studying prior documents. There still has been no serious 
on-site investigation. 
 
Need to Mitigate Via Further Seismic Retrofit of the Hotel Building 
 
The inevitable next big earthquake could devastate the Shattuck Hotel. Underneath much of the 
hotel per se, a “soft story” hazard reportedly is posed not just by the avenue-facing first-floor 
spaces near Kittredge Street—where the project would do some retrofitting—but also by the 
avenue-facing first-floor spaces between there and Allston Way. Also of major concern is that 
before it got realigned into a culvert beneath the Allston roadway, Strawberry Creek ran 
through the property where the hotel now stands. On the City’s website is a map titled 
“Environmental Constraints” that characterizes this former creek bed as what the legend calls 
“CGS [California Geological Survey] Seismic Hazard Zone (SHZ) Liquefaction.” The 
“liquefaction” hazard here involves the potential that an earthquake could cause loose creek-
bed and overlying-fill material to suddenly act as a semi-liquid. 
 
Be it noted that all of the first-floor spaces fronting Shattuck Avenue are in the same ownership 
as the project site itself: a fact that should facilitate a coordinated approach to remedying 
seismic concerns. But unfortunately, nothing has been specified about whether and/or how the 
limited seismic retrofitting done by the current project itself would or could be coordinated 
with other retrofitting that either has been done or in future should be done within the overall 
Shattuck Hotel building. 
 
In any case further retrofit—and/or subsidizing thereof—would be amply warranted as partial 
mitigation for the project’s huge impacts, such as its destroying much of the overall landmark’s 
current physical fabric.   
 
Failure to Find Poor “Condition” or “Hardship” per the Landmarks Ordinance 
 
Within the LPC approval’s “Attachment 1[:] Draft Findings and Conditions,” the eighth page 
attempted to cite specific provisions of the Landmarks Preservation Ordinance that in fact are 
worded as follows: 
 

3.24.260 Permit application—Review standards and criteria. 
 

. . . . 
 

2. For permit applications for demolition: the commission shall find that the designated landmark, 
historic district or structure of merit or portion thereof is in such condition that it is not feasible to 
preserve or restore it, taking into consideration the economic feasibility of alternatives to the proposal, 
and balancing the interest of the public in preserving the designated landmark, historic district or 
structure of merit or portion thereof and the interest of the owner of the landmark site, historic district, 
or structure of merit site in its utilization. 
 
3.24.270 Permit application—Finding of hardship authorized when—Effect. 
 
Regardless of whether or not the standards set forth in Section 3.24.260 are met, the commission may 
approve a permit application to carry out alterations or construction on a landmark site, in an historic 
district or on a structure of merit site, if the applicant presents clear and convincing evidence to the 
commission that such disapproval will work immediate and substantial hardship because of conditions 
peculiar to the particular structure or feature involved, and that failure to disapprove the application 
will be consistent with the purposes of this chapter. If hardship is found to exist under this section, the 
commission shall make a written finding to that effect, and shall also specify in writing the facts relied 
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upon in making such finding. Nothing in this section shall prohibit the commission from acting to 
modify or to suspend action on any application pursuant to Sections 3.24.220 through 3.24.250 hereof. 

 
However, the LPC did not find that the landmark site’s portions which would be “demolished” 
are currently in poor “condition.” Nor did it find any pertinent “immediate and substantial 
hardship” or “clear and convincing evidence” thereof. 
 
Instead, the relevant part of the Attachment 1 document’s eighth and ninth pages concluded by 
sweepingly alleging that: 
 

Taking into consideration: the project objectives; the extent to which project alternatives would achieve 
the project objectives; and the identified mitigation measures to reduce potential impacts to less than 
significant; the commission finds that because of conditions peculiar to the particular site, structures 
and features involved, failure to disapprove the application will be consistent with the purposes of the 
Landmarks Preservation Ordinance under the particular circumstances of this case; consistent with the 
CEQA Findings and Statement of Overriding Considerations for the Project, Exhibit A, attached 
hereto which are incorporated herein by reference. 

 
The above assertion heavily relied on pages 31 and 32 of Attachment 1’s Exhibit A, which pages 
contained an alleged “Statement of Overriding Considerations.” But that statement actually 
related to CEQA’s requirement that a decision-making agency balance the benefits of a project 
against its unavoidable impacts. It was not about—nor did it at all justify ignoring—specific 
rules of the City’s own Landmarks Preservation Ordinance. 
 
LPC’s Questionable Permit Granting Without Itself Having Certified the EIR 
 
Though the staff report for the August 13, 2015 meeting called for the LPC to make some 
“findings,” it did not ask the LPC as such to certify the EIR. Instead the report’s page 5 explicitly 
said: 
 

As the City’s CEQA decision making body for projects requiring Use Permits, the ZAB certified the 
Final Environmental Impact Report (EIR), pursuant to the California Environmental Quality Act, at 
their June 25, 2015 meeting. 

 
But there is reason to doubt whether certifying by just the Zoning Adjustments Board sufficed. 
 
The City Council officially adopted by resolution in 1990 the document titled “Environmental 
Review Procedures.” The document’s page 2 says, “These Environmental Review Procedures 
(Procedures) have been prepared pursuant to Section 21082 of the Public Resources Code and 
Section 15022 of the State CEQA Guidelines.” Page 3 does say, “These Procedures will be 
updated administratively to incorporate mandates of State legislation and changes in the City’s 
process”—but it then declares, “The City Council will be requested to officially adopt updated 
Procedures when substantial revisions have been made.” And a quick search of the City website 
does not turn up any official amending about the substantial matter of who certifies EIRs. 
 
The Environmental Review Procedures’ page 35 explicitly says: 
 

Certification of EIRs. [Please note:] Prior to approving the plan or project, for which an EIR has been 
prepared, the [please note:] Decision-Making Body shall [please note:] certify that: 
! The final EIR has been completed in compliance with CEQA, [please note:] and 
! The Decision-Making Body has reviewed and considered the information contained in the final EIR 

prior to approving the project. 
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The Environmental Review Procedures’ page 3 has a table that identifies the City’s official or 
group that has the responsibility to make decisions on various types of projects. For decisions 
involving “Landmarks,” the “Decision-Making Body” is defined as the Landmarks Preservation 
Commission. 
 
So if regarding the Harold Way project the LPC itself should have officially “certified” the EIR 
“prior to” approving the Structural Alteration Permit, that permit approval was not valid. 
 
Sincerely, 
 

 
 
John McBride, President 
Berkeley Architectural Heritage Association 
 
Attachments: 
 Previous letters by BAHA et al. 
 Secretary’s Standards for Rehabilitation 
 Brief on “New Exterior Additions”  


